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P r o t e s t  a l l e g i n g  a d e f e c t  i n  t h e  RFP m u s t  
be  f i l e d  p r i o r  t o  t h e  c l o s i n g  d a t e  f o r  
r e c e i p t  o f  p r o p o s a l s .  

I n c l u s i o n  o f  a n  o p t i o n  p r i c e  i n  t h e  
e v a l u a t i o n  of p r o p o s a l s  i s  p r o p e r  w h e r e  t h e  
RFP p r o v i d e s  f o r  i t .  

A l t h o u g h  RFP s t a t e s  t h a t  o p t i o n s  w o u l d  n o t  
b e  e x e r c i s e d  a t  t h e  t ime o f  a w a r d ,  
p r o t e s t e r  w a s  n o t  p r e j u d i c e d  by t h e  e x e r -  
c i s e  a t  a w a r d ,  s i n c e  RFP p r o v i d e d  f o r  e v a l -  
u a t i o n  o f  o p t i o n s  w i t h  b a s e  p r i c e  a n d  RFP 
c o n t e m p l a t e d  t h a t  o p t i o n s  w o u l d  b e  a w a r d e d  
t o  t h e  c o n t r a c t o r .  .. 

A b s e n t  s h o w i n g  of f r a u d  o r  a l l e g a t i o n s  o f  
c o n f l i c t  o f  i n t e r e s t ,  GAO w i l l  n o t  become 
i n v o l v e d  i n  e x a m i n i n g  t h e  q u a l i f i c a t i o n s  o f  
a n  a g e n c y ' s  t e c h n i c a l  e v a l u a t i o n  p a n e l  
members .  

Where  t h e r e  i s  a n  i r r e c o n c i l a b l e  c o n f l i c t  
b e t w e e n  a p r o t e s t e r  a n d  a n  a g e n c y  on  a 
f a c t u a l  m a t t e r ,  t h e  p r o t e s t e r  h a s  f a i l e d  t o  
meet i t s  b u r d e n  o f  p r o o f .  

C o n t r a c t i n g  a g e n c y  e n j o y s  a r e a s o n a b l e  
r a n g e  o f  d i s c r e t i o n  i n  e v a l u a t i n g  p r o p o s -  
a l s .  Mere d i f f e r e n c e  i n  j u d g m e n t  o v e r  a 
t e c h n i c a l  e v a l u a t i o n  b e t w e e n  t h e  p r o t e s t e r  
a n d  t h e  c o n t r a c t i n g  a g e n c y  is n o t  s u f f i -  
c i e n t  i n  i t s e l f  t o  show t h a t  t h e  a g e n c y ' s  
e x e r c i s e  of j u d g m e n t  was u n r e a s o n a b l e .  
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The N a t i o n a l  C o u n c i l  f o r  U r b a n  E c o n o m i c  D e v e l o p m e n t ,  
I n c .  (CUED), p r o t e s t s  o n  s e v e r a l  g r o u n d s  t h e  S m a l l  B u s i n e s s  
A d m i n i s t r a t i o n  (SBA) a w a r d  o f  a c o n t r a c t  t o  M a t c h  I n s t i t u -  
t i o n  ( M a t c h )  u n d e r  r e q u e s t  f o r  p r o p o s a l s  (RFP)  No. 83-23-TNS 
t o  h e l p  c o m m u n i t i e s  e x p a n d  t h e  u s e  o f  communi ty  d e v e l o p m e n t  
b l o c k  g r a n t  f u n d s  f o r  e c o n o m i c  a n d  s m a l l  b u s i n e s s  
de  v e  lopmen  t 

The  p r o t e s t  i s  d i s m i s s e d  i n  p a r t  a n d  d e n i e d  i n  p a r t .  

Use o f  C U E D  M a t e r i a l  

C U E D  p r o t e s t s  t h a t  t h e  RFP was i m p r o p e r  I n  t h a t  i t  
u t i l i z e d  w i t h o u t  C U E D ' s  a u t h o r i z a t i o n  m a t e r i a l  C U E D  
f u r n i s h e d  t o  t h e  g o v e r n m e n t  p r i o r  t o  t h e  i s s u a n c e  o f  t h e  
RFP. 

O f f e r o r s  a r e  o n  c o n s t r u c t i v e  n o t i c e  o f  o u r  b i d  p r o t e s t  
p r o c e d u r e s  s i n c e  t h e y  a r e  p u b l i s h e d  i n  t h e  F e d e r a l  R e g i s t e r  
a n d  Code  o f  F e d e r a l  R e g u l a t i o n s .  Ho lmes  Ambulance  S e r v i c e  
C o r p . ,  B-213743, F e b .  2, 1984, 84-1 C.P.D. 1 143. Our p r o -  
c e d u r e s  r e q u i r e  t h a t  a p r o t e s t  a l l e g i n g  a d e f e c t  i n  t h e  RFP 
be  f i l e d  p r i o r  t o  t h e  c l o s i n g  d a t e  f o r  r e c e i p t  o f  p r o p o s -  
a l s .  4 C.F.R. 5 21.2(b)(l) (1984); Willa  J. M i l l e r ;  
Wanda F. W h e a t l e y ,  B-214721, Apr .  1 6 ,  1984, 84-1 C . P . D .  
1 420. S i n c e  C U E D  f a i l e d  t o  p r o t e s t  u n t i l  a f t e r  t h e  a w a r d  
o f  t h e  c o n t r a c t ,  t h i s  i s s u e  i s  u n t i m e l y  a n d  w i l l  n o t  b e  
c o n s i d e r e d .  

A l l e g e d  K n o w l e d g e  o f  C U E D ' s  P r i c i n g  

C U E D  p r o t e s t s  t h a t  t h e  RFP made a m o c k e r y  o f  t h e  
c o m p e t i t i v e  p r o c u r e m e n t  p r o c e s s  b e c a u s e ,  p r i o r  t o  t h e  i s s u -  
a n c e  o f  t h e  RFP, i t  f u r n i s h e d  t h e  g o v e r n m e n t  a d e t a i l e d  
s t a t e m e n t  o f  c o s t s  f o r  t h e  p r o j e c t  a n d  t h e  s t a t e m e n t  c o u l d  
h a v e  b e e n  o b t a i n e d  by i n t e r e s t e d  o f f e r o r s  p r i o r  t o  
s u b m i t t i n g  o f f e r s .  

This p r o t e s t  i s s u e ,  l i k e  t h e  p r i o r  p r o t e s t  i s s u e ,  g o e s  
t o  t h e  p r o p r i e t y  o f  t h e  R F P .  I t  is u n t i m e l y  u n d e r  t h e  b i d  
p r o t e s t  p r o c e d u r e s  b e c a u s e  i t  was n o t  r a i s e d  u n t i l  a f t e r  t h e  
a w a r d  o f  t h e  c o n t r a c t .  W i l l a  J .  Mi l le r  e t  a l . ,  B-214721, 
s u p r a .  

Use o f  O p t i o n s  i n  E v a l u a t i n g  O f f e r s  

C U E D  p r o t e s t s  t h a t  SBA's  d e c i s i o n  t o  e x e r c i s e  t h e  
o p t i o n  i n  t h e  RFP t o  c o v e r  2 0  a d d i t i o n a l  c o m m u n i t i e s  was 



B-213434 

A- 
3 

i m p r o p e r  b e c a u s e  t h e  s t a t e m e n t  o f  work  a d d r e s s e d  o n l y  30 
c o m m u n i t i e s  a n d  t h e  RFP s t a t e d  t h a t  o p t i o n s  c a n n o t  b e  
e x e r c i s e d  a t  t h e  time o f  a w a r d  o f  t h e  i n i t i a l  c o n t r a c t .  

W h i l e  t h e  s t a t e m e n t  o f  work  may h a v e  a d d r e s s e d  30 
c o m m u n i t i e s ,  t h e  R F P  s t a t e d  s p e c i f i c a l l y  i n  s e c t i o n  A-38 
t h a t  " t h e  G o v e r n m e n t  w i l l  e v a l u a t e  o f f e r s  f o r  a w a r d  p u r p o s e s  
by a d d i n g  t h e  t o t a l  p r i c e  f o r  a l l  o p t i o n s  t o  t h e  t o t a l  p r i c e  
f o r  t h e  b a s i c  r e q u i r e m e n t . "  F u r t h e r ,  s e c t i o n  " G "  o f  t h e  R F P  
c o n t a i n s  a s a m p l e  e v a l u a t i o n  w h i c h  shows  t h a t  t h e  o p t i o n  
p r i c e  w i l l  b e  i n c l u d e d  i n  t h e  e v a l u a t i o n .  T h u s ,  SBA 
p r o p e r l y  i n c l u d e d  t h e  o p t i o n  p r i c e  i n  t h e  e v a l u a t i o n  of  
p r o p o s a l s .  

I t  is t r u e  t h a t  t h e  RFP s t a t e d  " t h e  o p t i o n s  c a n n o t  b e  
e x e r c i s e d  a t  t h e  t i m e  o f  a w a r d  o f  t h e  i n i t i a l  c o n t r a c t . "  
T h i s  w a s ,  a s  t h e  RFP i n d i c a t e d ,  b e c a u s e  i t  was e x p e c t e d  t h a t  
f u n d s  f o r  t h e  o p t i o n s  w o u l d  b e  u n a v a i l a b l e  a t  t h a t  t i m e .  
The  RFP s t a t e d  f u r t h e r  t h a t  " [ t l h e r e  is a r e a s o n a b l e  c e r -  
t a i n t y  t h a t  f u n d s  w i l l  b e  a v a i l a b l e  t h e r e a f t e r  t o  p e r m i t  
e x e r c i s e  o f  t h e  o p t i o n s . "  However ,  f u n d s  became a v a i l a b l e  
by t h e  t i m e  o f  a w a r d  a n d  SBA d e c i d e d  t o  e x e r c i s e  t h e  o p t i o n s  
t h e n .  The  d e c i s i o n  t o  e x e r c i s e  t h e  o p t i o n s  a t  t h a t  t i m e  was 
n o t  p r e j u d i c i a l  t o  CUED.  F i r s t ,  a s  i n d i c a ' t e d  a b o v e ,  t h e  RFP 
p r o v i d e d  f o r  t h e  e v a l u a t i o n  o f  t h e  o p t i o n s  w i t h  t h e  b a s e  
p r i c e .  F u r t h e r ,  t h e  RFP c o n t e m p l a t e d  a t  s e c t i o n  E-13 t h a t  
t h e  o p t i o n s  w o u l d  b e  a w a r d e d  t o  t h e  c o n t r a c t o r .  I n  t h e s e  
c i r c u m s t a n c e s ,  t h e  a w a r d  o f  t h e  o p t i o n s  a t  t h e  t i m e  o f  t h e  
a w a r d  o f  t h e  c o n t r a c t  i s  n o t  a ma te r i a l  d e v i a t i o n .  

T e c h n i c a l  E v a l u a t i o n  P a n e l  

C U E D  c o n t e n d s  t h a t  t h e  t e c h n i c a l  e v a l u a t i o n  p a n e l  
s h o u l d  h a v e  b e e n  s t a f f e d  w i t h  more  e x p e r t  members .  I n  t h i s  
r e g a r d ,  w e  h a v e  h e l d  t h a t ,  a b s e n t  a s h o w i n g  o f  f r a u d  o r  
a l l e g a t i o n s  o f  c o n f l i c t  o f  i n t e r e s t ,  o u r  O f f i c e  w i l l  n o t  
become i n v o l v e d  i n  e x a m i n i n g  t h e  q u a l i f i c a t i o n s  o f  a n  
a g e n c y ' s  t e c h n i c a l  e v a l u a t i o n  p a n e l  members .  U n i v e r s i t y  o f  
N e w  O r l e a n s ,  B-184194, May 2 6 ,  1978, 78-1 C . P . D .  1 401. No 
f r a u d  o r  c o n f l i c t  o f  i n t e r e s t  h a s  b e e n  shown i n  t h i s  case.  

C o a c h i n g / C o e r c i o n  t o  C h a n g e  I n i t i a l  P r o p o s a l  

C U E D  c o n t e n d s  t h a t  d u r i n g  n e g o t i a t i o n s ,  i t  was 
i m p r o p e r l y  c o a c h e d  a n d  c o e r c e d  i n t o  r a i s i n g  t h e  p r i c e  i n  i t s  
i n i t i a l  p r o p o s a l  u n d e r  t h e  t h r e a t  o f  b e i n g  f o u n d  f i n a n c i a l l y  
n o n r e s p o n s i b l e  i f  i t  d i d  n o t  do  so. SBA d e n i e s  t h e  c h a r g e .  
SBA s a y s  t h a t  t h e  p e r c e n t a g e  r a t e s  q u o t e d  by C U E D  f o r  
f r i n g e ,  o v e r h e a d  a n d  G6A were so low t h a t  i t  t o l d  C U E D  t h a t  
i t  w o u l d  r e q u i r e  a c e r t i f i c a t i o n  t h a t  C U E D  c o u l d  a f f o r d  t h e  
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loss- if it were the successful offeror. CUED disagrees. 
CUED contends that SBA told CUED that the certification 
would not be acceptable and CUED, therefore, raised its 
price. 

Where, as here, there is an irreconcilable conflict 
between a protester and an agency on a factual matter, the 
protest has not met its burden of proof and we accept the 
agency's position, that there was no coaching or coercion. 
Elrich Construction Co., Inc., B-212040.3, Oct. 12, 1983, 
83-2 C.P.D. 1 455. 

Awardee Nonresponsibility and/or Nonresponsiveness 

CUED points out that the technical evaluation plan in 
the RFP placed a high premium (60 points) on organizational 
qualifications. CUED contends that Match should have been 
rejected as nonresponsible and/or nonresponsive because it 
does not have the experience or the network of local 
economic development practitioners needed to perform the 
contract. 

Although organizational qualifications may bear on 
responsibility, they may be considered as part of a techni- 
cal evaluation when negotiation procedures are used. 
R. H. Ritchey, B-205602, July 7,-1982, 82-2 C.P.D. 1 28. 
When used as an element of proposal evaluation, they become 
matters of technical acceptability rather than responsibil- 
ity. Id. Further, we have observed that the concept of 
responsiveness is not directly applicable to negotiated pro- 
curements. Engineered Systems, Inc., B-184098, Mar. 2, 
1976, 76-1 C.P.D. 1 144. 

With respect to technical evaluation, it is not the 
function of our Office to evaluate technical proposals or 
resolve disputes over the scoring of technical proposals. 
Contracting agencies enjoy a reasonable range of discretion 
in evaluating proposals. Contracting agency determinations 
will not be questioned by our Office unless there is a clear 
showing of unreasonableness, an arbitrary abuse of discre- 
tion or a violation of the procurement statutes and regula- 
tions. Logistical Support, Inc.; Jets Services, Inc., 
B-208722 - et a1 Aug. 12, 1983, 83-2 C.P.D. 1 202. 

In this case, the contracting agency considers that 
Match's organizational qualifications are satisfactory to 
perform the contract. CUED'S bare assertion that Match is 
inexperienced and lacks expertise amounts to nothing more 
than a difference in judgment. A mere disagreement between 
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a p r o t e s t e r  and an a g e n c y  o v e r  a t e c h n i c a l  e v a l u a t i o n  is n o t  
s u f f i c i e n t  i n  i t s e l f  t o  show t h a t  t h e  a g e n c y ' s  e x e r c i s e  o f  
judgment was u n r e a s o n a b l e .  S o g i t e c ,  I n c o r p o r a t e d ,  B-196158, 
Jan .  2 4 ,  1980, 80-1 C . P . D .  1 70. 

& I o f  t h e  U n i t e d  S t a t e s  




